United States Court of Appeals,
El eventh Circuit.
No. 95-8533.

August GONZALES, as Adm nistrator of the Estate of Tinothy
Bour geoi s, deceased, Plaintiff-Appellant,

V.
GARNER FOOD SERVICES, INC.; WIlis Corroon Adm nistrative
Services Corporation; WIllis Corroon Corporation of Georgia,

Def endant s,

Garner Fast Foods, Inc., Defendant- Appell ee,

Anmerican Association of Retired Persons (AARP); Equal Enpl oynent
Qoportunity Comm ssion (EEQOC); American Medical Association,
American Public Health Association, American Foundation for AIDS
Research, Gay Men's Health Crisis; American Cvil Liberties Union,
the ARC, Gay and Lesbhi an Advocates and Defenders, Inc., National
Al'liance for the Mentally 111, National Association of People Wth
Al DS, National Association of Protection and Advocacy Systens,
National Mnority Al DS Council, Equal Enploynment Advi sory Council,
Am ci Curi ae.
Aug. 2, 1996.

Appeal from the United States District Court for the Northern
District of CGeorgia. (No. 1:93-CV-1639-JCF), J. Owen Forrester,
Judge.

Bef ore ANDERSON and BLACK, Circuit Judges, and HENDERSON, Seni or
Circuit Judge.

BLACK, Gircuit Judge:

Appel I ant August Gonzales filed this action under Title | of
the Americans Wth Disabilities Act of 1990 (ADA), ' alleging that
Def endants discrimnated against a forner enployee, Tinothy
Bourgeoi s, by inposing a cap for AIDS-rel ated treatnent on health

i nsurance benefit coverage Bourgeois elected to continue foll ow ng

42 U.S.C. 8§ 12101 et seq. (1994). Appellant initially
sought relief under both § 510 of the Enployee Retirenment |Incone
Security Act of 1974 (ERISA), 29 U.S.C. § 1140 (1994), and the
ADA, but subsequently dism ssed the ERI SA cl ai m



his termnation. The district court granted a notion to dismss
jointly filed by Garner Fast Foods, Inc. (GFF) and Garner Food
Services, Inc. (GFS). Thereafter, Appellant dismssed clains
agai nst all Defendants ot her than GFF and noved for reconsi deration
of the order of dismssal. This notion was deni ed, and Appel |l ant
appeals. W affirm

| . BACKGROUND

Bourgeoi s was enployed at a Hardee's restaurant, owned and
operated by GFS. GFS sponsored and adm nistered a group welfare
benefit plan which provided health insurance coverage up to a $1
milion lifetime limt. Bourgeois participated in the health
i nsurance benefit plan through his enpl oynent.

Bourgeoi s was di agnosed with AIDS in February 1991, and GFS
| earned of his condition when he submtted health insurance clains
for nedical treatnent. GFS discharged himin April 1991 to avoid
payi ng future health i nsurance clains. Follow ng his term nation,
Bourgeois paid the necessary premuns to continue his health
i nsurance benefit coverage pursuant to the Consolidated Omi bus
Budget Reconciliation Act of 1985 (COBRA).°

At | east partly because of Bourgeois' continued participation

in the health insurance benefit plan after his discharge, GFS

’Since the district court decided this case on a notion to
di sm ss, we have taken the allegations in Appellant's conpl ai nt
as true and have construed themliberally in favor of Appellant.
See Wal ker Process Equip., Inc. v. Food Mach. and Chem Corp.
382 U.S. 172, 174-75, 86 S.Ct. 347, 349, 15 L.Ed.2d 247 (1965).

%20 U.S.C. § 1161 et seq. (1994). COBRA amended ERISA to
require each enployer to allow forner enployees to elect to
conti nue coverage under the enployer's group health insurance
plan for up to 18 nonths follow ng term nation of enpl oynent.
| d.



anended the plan on Cctober 1, 1991, to cap AIDS-rel ated treatnment
to $10,000 annually with alifetinme maximumlimt of $40,000. GFS
ceased operations on March 31, 1992. Thereafter, GFF conti nued
GFS' operations, and becane the sponsor of Bourgeois' plan.?
Before he died on Septenber 6, 1992, Bourgeois had exhausted the
benefits available to himunder the AIDS cap limt and was deni ed
paynment for clainms submtted in excess, totaling approxinmately
$90, 000.
1. STANDARD OF REVI EW
The district court's denial of Appellant's notion for
reconsideration is reviewed for abuse of discretion. See Region 8
Forest Serv. Tinber Purchasers Council v. Al cock, 993 F.2d 800, 806
(11th Cr.1993), cert. denied, --- US ----, 114 S.C. 683, 126
L. Ed. 2d 651 (1994). Since our review requires us to focus on
conclusions of |aw made by the district court in granting the
notion to dismss, we review these questions of |aw de novo. See
OReilly v. Ceuleers, 912 F.2d 1383, 1385 (11th G r.1990).
[11. DI SCUSSI ON
The ADA was enacted on July 26, 1990, but did not becone

‘At the outset, GFF denies liability on the bases that
Bourgeoi s worked only for GFS and not GFF and never sought
enpl oynment fromG-F. Citing this Court's decision in Bud Antle,
Inc. v. Eastern Foods, Inc., 758 F.2d 1451 (11th G r.1985),
Appel l ant counters that GFF is |iable under theories of de facto
nmerger and nere continuation because GFF took over the operations
of the defunct GFS with identical officers, directors, and
virtually an identical sole sharehol der, maintained the sane
heal th plan and AIDS cap first inplenmented by GFS, and assuned
all liabilities of GFS. W decline to resolve this issue. Gven
our holding that Appellant is not entitled to relief under the
ADA, GFF is not liable even if it is a successor in interest to
GS.



effective until July 26, 1992.° Pub.L. No. 101-336, § 108, 104
Stat. 327, 337 (1990). Title I of the ADA addresses disability
discrimination by enployers.® As applied to private enployers,
Title I is not retroactive. See OBryant v. City of Mdland, 9
F.3d 421, 422 (5th G r.1993); see also 1990 U S.C.C. AN 601
(statenment by President George Bush upon signing S. 933). Agai nst
t hi s background, courts have concluded that Title | applies only to
wongful acts commtted after the effective date of the ADA. See,
e.g., OBryant, 9 F.3d at 422. Since the AIDS cap was i npl enent ed
in Cctober 1991, prior to the effective date of the ADA, GFF argues
fromthe outset that Appellant's claimis barred.

Appel | ant counters that his claimis actionable on the basis
that the AIDS cap "endured" after the effective date of the ADA
t her eby maki ng GFF' s refusal to pay health benefits fromthen until
Bourgeoi s' death a continuing violation of the Act. In determ ning
whet her maintenance of the AIDS cap after July 26, 1992,
constituted a continuing violation of the ADA, this Court nust
di stinguish between the present consequences of a one-tine
vi ol ation, which would not qualify as a continuing violation, and
the continuation of the violation into the present, which woul d.
See Beavers v. Anerican Cast Iron Pipe Co., 975 F. 2d 792, 796 (11th

Cr.1992). As did the district court, we will assunme for purposes

®The dissent refers to the two year span between the
enactment and effective dates as a "phase-in period," the purpose
of which was "to give enployers tine to take those actions
necessary to conme into conpliance with the requirenents of the
Act"; however, the dissent cites no authority indicating this
was Congress' intent.

®t is undisputed that GFS met the ADA definition of
"enployer." See 42 U S.C. 8§ 12111(5)(A).



of our analysis that the denial of AIDS-related health care
benefits after the effective date of the ADA could constitute a
continuing violation of the Act. See Bazenore v. Friday, 478 U.S.
385, 395, 106 S.Ct. 3000, 3006, 92 L.Ed.2d 315 (1986) ("A pattern
or practice that would have constituted a violation of Title VII,
but for the fact that the statute had not yet beconme effective,
becane a violation upon Title VII's effective date."); Beavers,
975 F.2d at 797-98 (holding that the continued maintenance of a
pre-Title VII discrimnatory benefits policy is actionable after
the effective date of Title VII as a continuing violation of the
statute).

GFF argues that even if maintaining the AIDS cap beyond the
effective date of the ADA could constitute a continuing violation,
Appel lant fails to state a prima faci e case of discrim nation under
Titlel of the Act. The Title |I general rule states: "No covered
entity shall discrimnate against a qualified individual with a
di sability because of the disability of such individual in regard
to job application procedures, the hiring, advancenent, or
di scharge of enployees, enployee conpensation, job training, and
other termnms, conditions, and privileges of enploynent."” 42 U S.C
§ 12112(a) (enphasis supplied). A "qualified individual with a
disability" (QD) is defined as "an individual wth a disability
who, with or wthout reasonable accommopdation, can perform the
essential functions of the enpl oynent position that such i ndivi dual

holds or desires...."’ I1d. § 12111(8) (enphasis supplied).

"Thus, § 12112(a) does not utilize the term"individual" in
a broad manner, as suggested by the dissent, but rather within a
specific termof art—qualified individual with a



The parties do not dispute that AIDS is a disability
recogni zed under the ADA. ® It is further undisputed that fringe
benefits, such as enpl oyer-provided health benefits, are one set of
the "terns, conditions, and privileges of enploynent” protected
from unlawful discrimnation under the ADA ° Thus, Appel | ant
reasons, once Bourgeois took advantage of the opportunity to
participate in the group health insurance plan, he was entitled to
be provided with health insurance in a nondiscrimnatory manner.

Bourgeoi s does not satisfy the QD requirenent under the
pl ain | anguage of the ADA, however, because he neither held nor
desired to hold a position with GFF at or subsequent to the tine
the alleged discrimnatory conduct was conmtted. Rat her,
Bourgeois was a participant in the health benefit plan only by
virtue of his status as a former enployee. Appel | ant does not
contest this conclusion, but argues that since the fruits of many
fringe benefits are realized during the post-enploynent period,

Congress nmust have i ntended forner enpl oyees to be protected under

disability"—explicitly defined in 8 12111(8).

8See 28 C.F. R 88§ 35.104 (defining "disability" to include
H V di sease at (1)(ii)), 36.104 (sane at (1)(iii)) (1995).

°This is clear fromthe statute, see, e.g., 42 U.S.C. 88§
12101(a) (5), 12112(a), (b)(2), (b)(4), the legislative history,
see H R Rep. No. 485(11), 101st Cong., 2d Sess. 59 (1990),
reprinted in 1990 U.S.C.C. A N 303, 341 ("[E] npl oyers may not
deny health insurance coverage conpletely to an individual based
on the person's diagnosis or disability."); H R Rep. No.
485(11), 101st Cong., 2d Sess. 71 (1990), reprinted in 1990
US. CC AN 445, 494, and the interpretive regul ati ons, see,
e.g., 29 CF.R 8 1630.4(f) (it is unlawful for an enployer to
discrimnate on the basis of disability in the provision of
"[f]ringe benefits avail able by virtue of enploynent”); 56
Fed. Reg. 35726, 35746 (July 26, 1991) (EECC Interpretative
Gui dance on 29 C.F. R 88 1630.4, 1630.5).



the ADA as wel | .

Neither the QD definition nor the ADA's definitions of
"enpl oyee” and "discrimnate" provide support for Appellant's
position. The ADA defines "enployee" as "an individualenpl oyed by

an enployer."* I1d. 8§ 12111(4) (enphasis supplied). Further, 8§
12112(b) provides:

As used in subsection (a) of this section, the term
"di scrimnate” includes—

(1) limting, segregating, or classifying ajob applicant
or enployee in a way that adversely affects the opportunities
or status of such applicant or enployee because of the
di sability of such applicant or enpl oyee;

(2) participating in a contractual or other arrangenent
or relationship that has the effect of subjecting a covered
entity's qualified applicant or enployee with a disability to
the discrimnation prohibited by this subchapter

(5) (A not naki ng reasonabl e accommodati ons to the known
physical or nental l[imtations of an otherwise qualified
individual with a disability who is an applicant or enpl oyee

or

(B) denying enploynent opportunities to a job applicant
or enployee who is an otherwise qualified individual with a
disability ...;

(6) using qualification standards, enploynent tests or
ot her selection criteria that screen out or tend to screen out
an individual with a disability or a class of individuals with
disabilities unless the standard, test or other selection
criteria, as used by the covered entity, is shown to be
job-related for the position in question and is consistent
Wi th business necessity.™

“This definition directly rebuts the suggestion of the
di ssent that "nothing in the plain nmeaning of [the] term

["enployee'] |imts its scope to current enpl oyees as opposed to
former enpl oyees.”

YAl t hough the dissent maintains § 12112(b)(6) does not
specifically "refer to enployees or applicants,” the plain
| anguage of the provision contenplates discrimnation encountered
solely by job applicants and current enpl oyees.



Id. 8§ 12112(b) (enphases supplied).

Moreover, the legislative history of the ADA specifically
states that the purpose of including the phrase "essential
functions” within the QD definition is to "ensure that enployers
can continue to require that all applicants and enployees,
including those wth disabilities, are able to perform the
essential, i.e., the non-marginal functions of the job in quesiton
[sic]." HRRep. No. 485(11), 101st Cong., 2d Sess. 55 (1990),
reprinted in 1990 U. S.C.C A N 303, 337 (enphasis supplied). Thus,
a review of both the ADA and its |legislative history suggests that
Congress intended to limt the protection of Title |I to either
enpl oyees perform ng, or job applicants who apply and can perform
the essential functions of available jobs which their enployers
mai nt ai n.

Appel | ant argues agai nst such a conclusion on the basis that
other legislative history of the ADA, as well as Equal Enpl oynent
Qpportunity Conm ssion (EEOCC) interpretive gui dance, suggest that
courts shoul d construe the ADA by analogy to Title VI1 of the G vil
Rights Act of 1964 (Title VII), 42 U S.C. 8 2000e et seq. (1994).
As does the general rule of Title I of the ADA, the general rule of
Title VIl prohibits discrimnation with respect to the "terns,
conditions, or privileges of enploynent.” 42 U.S.C. 8§ 2000e-2(a).
Further, the Suprenme Court found that health insurance coverage
made pursuant to an enploynent relationship is a term condition,
or privilege of enploynent as defined under the Title VIl general
rule. Newport News Shipbuilding and Dry Dock Co. v. EECC, 462 U. S.
669, 682, 103 S.Ct. 2622, 2630, 77 L.Ed.2d 89 (1983).



Wth respect to enploynent-related terns, | egislative history
of the ADA states that the provisions in Title |I use or incorporate
by reference several of the definitions in Title VII, including the
term "enpl oyee.” H R Rep. No. 485(11), 101st Cong., 2d Sess. 54,
reprinted in 1990 U S.C.C. AN 303, 336. The EEOCC has observed
that the definitions in Title | "are identical, or alnost
identical" to those found in Title VII and shoul d be given the sane
meani ng. 56 Fed.Reg. 35726, 35740 (July 26, 1991) (EEOC
Interpretive Guidance on 29 C.F.R 8 1630.2(a)-(f)). The EECC has
further stated that but for a Title VII exception for public
officials not found in the ADA, "the term "enpl oyee' has the sane
meani ng [under the ADA] that it is given under Title VII." Id.

Agai nst this background, Appellant points to the Title VII
retaliation statute, contending that although the statute on its
face only protects "enpl oyees” and "applicants for enpl oynment”™ from
illegal retaliation, 42 U.S.C. § 2000e-3, courts have broadened t he
class of protected persons under the statute to include forner
enpl oyees. I ndeed, in construing the retaliation statute, this
Court reasoned:

Wile it is true that the |anguage of a statute should be
interpreted according toits ordinary, contenporary and common

meaning ... this plain-neaning rule should not be applied to
produce a result which is actually inconsistent with the
policies underlying the statute. In the instant case, a

strict and narrow interpretation of the word "enpl oyee" to
excl ude former enpl oyees woul d undercut the obvious renedial
purposes of Title VII.
Bail ey v. USX Corp., 850 F.2d 1506, 1509 (11th G r.1988) (citation
om tted).
In further support of his argunent, Appellant relies on EECC

v. Cosmair, Inc., L Oreal Hair Care Dv., 821 F.2d 1085 (5th



Cr.1987), an anti-retaliation case involving the receipt of
post - enpl oynent fringe benefits. In Cosmair, the Fifth Grcuit
expanded the neaning of the term "enployee" to include forner
enpl oyees so |l ong as the disability-based discrimnationis rel ated
to or arises out of the enploynent relationship. 821 F.2d at 1088.
The statute at issue in Cosmair was the Age Discrimnation in
Enpl oyment Act of 1967 (ADEA), 29 U.S.C. § 621 et seq. (1994);
Bailey was a Title VIl case. Since this Court in Bailey cited
Cosmai r, see Bailey, 850 F.2d at 1509, however, Appellant contends
that forner enployees suing in this CGrcuit for retaliation
affecting post-enploynent fringe benefits have a cause of action
under Title VII, and by analogy, Title | of the ADA Thus,
Appel | ant reasons, because Bourgeois' participation in the health
benefit plan arose out of his enploynent, and the refusal to pay
benefits arguably constituted a continuing violation into the
effective period of the ADA, he is entitled to recover damages for
di scrimnation suffered by Bourgeois after the effective date of
t he ADA.

Finally, Appellant cites EEOCC v. South Dakota Weat G owers
Ass' n, 683 F. Supp. 1302 (D. S.D. 1988), in which the i ssue consi dered
was whether Title VII governed a health i nsurance policy "provided
after termnation of enploynent, as a consequence of such
enpl oynment. " 683 F. Supp. at 1304. In deciding that question in
the affirmative, the district court found that "discrimnation
arising out of the enploynent relationship is unlawful regardless
of "whether or not the person discrimnated against is an enpl oyee

at the time of [the] discrimnatory conduct.' " Id. (quoting



Pant chenko v. C. B. Dolge Co., Inc., 581 F.2d 1052, 1055 (2d
Cir.1978)). The court concluded that it was unlawful for an
enpl oyer to discrimnate against a former enpl oyee in the provision
of post-enpl oynent health insurance coverage. 1d. at 1304-05.
Based upon the foregoi ng, Appellant argues this Court should
look to Title VII1 in seeking to understand ADA enpl oynment terns and
concl ude that fornmer enpl oyees are i ncluded within the scope of ADA
pr ot ecti on. W disagree. The <cardinal rule of statutory
construction is that the Ilanguage of a statute should be
interpreted in accordance with its ordinary, contenporary, and
common neani ng. Bailey, 850 F.2d at 1509. Although we may resort
to the EEOCC s interpretive guidelines for assistance in our
anal ysis, they are not controlling upon this Court. See Meritor
Sav. Bank, FSB v. Vinson, 477 U.S. 57, 65, 106 S.Ct. 2399, 2404, 91
L. Ed. 2d 49 (1986). Absent clearly expressed legislative intent to
the contrary, the plain |anguage of the statute should be
conclusive. Consuner Prod. Safety Commin v. GIE Sylvania, Inc.
447 U. S. 102, 108, 100 S.Ct. 2051, 2056, 64 L.Ed.2d 766 (1980). 1In
adhering to the cardinal rule, we find the plain |Ianguage of the
ADA cl early denonstrates the intent of Congress to limt the scope
of the Act to only job applicants and current enpl oyees capabl e of
perform ng essential functions of available jobs. W find no
clearly expressed |legislative intent suggesting that forner
enpl oyees such as Bourgeois should be covered under the Act as

wel | .12

2Giting no authority, the dissent contends "[i]t would be
counter-intuitive, and quite surprising, to suppose (as the
maj ority neverthel ess does) that Congress intended to protected



Appel lant cites no binding authority denonstrating that the
ADA protects former enpl oyees. And, with two exceptions, the only
cases cited by Appel |l ant di scussing former enpl oyees' rights to sue
their former enployers involve clains which arose under explicit
anti-retaliation provisions contained in Title VII and the ADEA *
These retaliation cases are easily distinguishable.

This Court in Bailey cautioned that courts should avoid a
literal interpretation of a statute when such an approach would
frustrate the statute's central purpose. Bailey, 850 F.2d at 1509.
There is no such risk in this case. As this Court in Bai | ey
recogni zed, the expansi on of the term"enpl oyee" to confer standing
to sue upon fornmer enployees claimng retaliation is necessary to

provide neaning to anti-retaliation statutory provisions and

[sic] current enployees' fringe benefits, but intended to then
abruptly term nate that protection upon retiremnment or
termnation, at precisely the tinme that those benefits are
designed to materialize.”" Since we find no clearly expressed

| egi slative intent of Congress to suggest that fornmer enpl oyees
shoul d be included within the scope of ADA protection, we
respectful ly di sagree.

3Thus, contrary to the dissent's broad assertion that
"[w] hen Congress enacted the ADA in 1990, it was clearly
established [in] Title VII case |aw that the term "enpl oyee
i ncl udes fornmer enployees,” the overwhelmng majority of Title
VI cases which have so found have been in the retaliatory
context. The only exceptions cited by Appellant are \Wheat
G owers, 683 F.Supp. at 1302, a Title VIl case not binding upon
this Court, and Northern v. Cty of Chicago, 841 F. Supp. 234
(N.D.111.1993). In Northen, fornmer Chicago police officers
receiving disability pensions sued the city over its decision to
require the retirees to pay for health insurance. 841 F. Supp. at
235. In denying the city's nmotion to dismss, the district court
held that "[a]t the initial pleading stage it is too early to
conclude that retirees are not covered enpl oyees under the ADA."
ld. at 236. W are not bound by Northen, and the decision is not
persuasive in that the court dism ssed the case w thout ever
addressing whether the retirees were in fact Q Ds under the ADA



ef fectuate congressional intent.* 1d. There are, however, no
all egations of retaliation in this case, and excluding forner
enpl oyees from protection under the Act is not inconsistent with
t he policies underlying the statute. To the contrary, interpreting
the ADA to allow any disabled fornmer enployee to sue a forner
enpl oyer essentially renders the QD requirenent under the Act,
that an individual with a disability hold or desire a position the
essential functions of which he or she can perform neaningl ess.
In the alternative, Appellant attenpts to redefine the QD
requirenment by reference to 8 504 of the Rehabilitation Act of
1973, 29 U S.C. 8§ 794 (1994). Appel l ant correctly notes that

decisions interpreting the Rehabilitation Act, the ADA's statutory

“Again with no support, the dissent counters:

The anti-retaliation provision wuld have anpl e scope
wi thout clainms by former enployees. For exanple,
current enpl oyees often sue for retaliation when

subj ected to discrimnation because of having filed an
EEQCC conplaint. It is no nore necessary with respect
to Title VII1 retaliation than it is here to include
former enployees in order to "provide neaning' to the
statute.

Wil e we recogni ze that retaliation clains may be filed
by current enployees, we disagree with the dissent's
conclusion that "[t]he anti-retaliation provision would have
anpl e scope without clainms by former enployees.” To the
contrary, we note that many retaliation clains are filed by
former enpl oyees alleging, for exanple, post-enploynent
bl acklisting. See, e.g., Bailey, 850 F.2d at 1507 (alleging
that forner enployer gave unfavorable reference to
prospective enployer in retaliation for former enployee's
having filed sex discrimnation suit); Pantchenko, 581 F.2d
at 1054 (alleging that former enployer refused to furnish
letters of recommendation in retaliation for fornmer
enpl oyee's having filed discrimnation charges with EEQCC)

Rut herford v. Anerican Bank of Commerce, 565 F.2d 1162,
1163-64 (10th G r.1977) (alleging that in retaliation for
filing sex discrimnation charge against fornmer enployer, it
advi sed prospective enpl oyer of charge).



predecessor, are relevant precedent in interpreting the provisions
of the ADA. H R Rep. No. 485(11), 101st Cong., 2d Sess. 23 (1990),
reprinted in 1990 U S.CC A N 303, 304. Under § 504, no
"ot herwi se qualified handi capped i ndividual" may be discrimnated
agai nst under any federally funded activity or program 29 U S.C
8§ 794. As the phrase "otherw se qualified handi capped i ndividual "
is not defined in the Rehabilitation Act, the Suprene Court
attenpted to do so in Southeastern Community Col |l ege v. Davis, 442
U.S. 397, 406, 99 S.Ct. 2361, 2367, 60 L.Ed.2d 980 (1979). In
Davi s, the Suprenme Court considered a claimof a licensed practical
nurse who was denied admission to a college's nursing program
because of a hearing disability. 442 U.S. at 402, 99 S. . at
2365. In its analysis, the Supreme Court determned that "[a]n
ot herwi se qual ified person [under 8§ 504] is one who is able to neet
all of a programis requirements in spite of his handicap.” 1d. at
406, 99 S.Ct. at 2367. Finding plaintiff unable to do so, the
Suprene Court denied relief. Id. at 414, 99 S.C. at 2371

In an effort to shoehorn Bourgeois into the Supreme Court's
definition of "otherw se qualified person” in Davis, Appellant and
the EEOC attenpt to anal ogi ze the nursing "program s requirenents”
in Davis with the "requirenents" Bourgeois needed to fulfill to
participate in the health benefits "progranmt following his
term nation. By analogy to 8 504, they contend that for Bourgeois
to be considered "qualified" under Title | of the ADA, he need not
have been a current enployee or job applicant "qualified" to
perform essential functions of an available job; instead, citing

Davis, they argue he need only have been "qualified" to neet the



"requirements" of the health benefits plan.*

Wi | e conmparing the qualifications necessary for adm ssion to
the nursing programin Davis to those required for Bourgeois to
receive health benefits is |ike conparing applies to oranges,
Appel | ant draws support for his argunent fromMdderno v. King, 871
F. Supp. 40 (D.D.C.1994), aff'd, 82 F.3d 1059 (D.C.CGir.1996). In
Modderno, plaintiff brought suit alleging discrimnation on the
basis of her disability in violation of 8§ 504. 871 F. Supp. at 41.
The district court determned that "[t]o establish a prim facie
case under 8§ 504, a person nust be handi capped under the Act,
otherwi se qualified to receive or participate in the federally
supported benefit or program and excluded fromthe benefit solely
by reason of her or his handicap.” 1d. at 42 (citing Pesterfield
v. Tennessee Valley Auth., 941 F.2d 437, 441 (6th Cr.1991))
(enmphasi s supplied). Al though the district court ultimtely
granted defendant's notion to dismss upon finding that plaintiff
was not denied benefits solely by reason of her handicap, id. at
42-43, Appellant argues this Court should nevertheless find
Modderno instructive in giving nmeaning to the phrase "otherw se

qual i fi ed handi capped i ndividual" under the Rehabilitation Act.

®Consistent with this argunent, the dissent maintains that
a former enpl oyee seeking fringe benefits may satisfy the QD
definition nerely by perform ng such essential functions as
"mak[ing] the appropriate election, pay[ing] the premuns, etc."
This position conpletely ignores the |egislative history of the
ADA di scussed herein, which states that the purpose of including
t he phrase "essential functions” within the QD definitionis to
"ensure that enployers can continue to require that al
applicants and enpl oyees, including those with disabilities, are
able to performthe essential, i.e., the non-marginal functions
of the job in quesiton [sic]." H R Rep. No. 485(11), 101st
Cong., 2d Sess. 55 (1990), reprinted in 1990 U . S. C. C. A N 303,
337 (enphases supplied).



We decline this invitation. The Mdderno decision is not
binding inthis Crcuit, and we disagree with the court's hol di ng.
What Appellant, the EEOC and the Mdderno court have done is
mani pul ate the Supreme Court's decision in Davis interpreting the
phrase "ot herw se qualified handi capped i ndividual " under § 504 to
essentially create a newjob category: a "post-enploynent benefits
recipient."” The Eighth Circuit appropriately rejected such an
argunent in Beauford v. Father Flanagan's Boys' Hone, 831 F.2d 768
(8th Cr.1987), cert. denied, 485 U S. 938, 108 S. Ct. 1116, 99
L. Ed. 2d 277 (1988). In Beauford, plaintiff was unable to perform
the essential functions of any available job the enployer
mai nt ai ned but claimed she was still protected under 8 504 because
she was handi capped and eligible for fringe benefits. 831 F.2d at
771-72. In its analysis, the Eighth Crcuit considered both the
Suprene Court's decision in Davis, as well as the federal
regul ati ons whi ch define a "qualified handi capped person” under the
Rehabilitation Act as the foll ow ng:

(1) Wth respect to enpl oynent, a handi capped per son who,

wi th reasonable accomodation, can perform the essential
functions of the job in question;

(4) Wth respect to other services, a handi capped person
who neets the essential eligibility requirenments for the
recei pt of such services.
45 C.F.R 8§ 84.3(k).

The Eighth Grcuit ruled out subheading (4), upon which
plaintiff relied, determning the provision does not apply to
discrimnation with respect to enployee benefits, but rather to

di scrimnation by health, welfare and social services providers



toward applicants attenpting to obtain such services. Beauford,
831 F.2d at 771-72. Fi nding subheading (1) to be the proper
category governing plaintiff's claim the court concluded that
"both the |anguage of the statute and its interpretation by the
Suprene Court [in Davis ] indicate that section 504 was designed to
prohibit discrimnation wthin the anbit of an enploynent
relationship in which the enployee is potentially able to do the
job in question.” 1d. at 771 (enphasis supplied).

We are persuaded by the reasoning of the Eighth Grcuit in
Beauford, finding it consistent wth congressional intent
underlying Title | of the ADA. Since Bourgeois was neither a job
applicant nor a current enployee capable of perform ng essenti al
functions of an available job wth GFF at or subsequent to the tine
t he al | eged discrimnatory conduct was conmitted,*® he was not a QD
wi thin the neaning of the ADA. Thus, Appellant is not entitled to
relief.

| V. CONCLUSI ON

We conclude that Bourgeois, a former enployee, was not a

®Argui ng that Bourgeois was enployed at a conpeting fast
food restaurant until shortly before his death, Appellant urges
this Court to remand the case for devel opnent of the record as to
Bourgeois' ability to performthe "essential functions"” of his
job. W decline to do so. Wiile Bourgeois may indeed have been
able to performthe essential functions of a job, including the
job he held while previously enployed by GFS, he was neither a
current enpl oyee of nor a job applicant wwth G-F at or subsequent
to the tinme the alleged discrimnatory conduct was comm tted.
Accordingly, we find Bourgeois was not covered under Title | of
t he ADA.

YThi s opinion should not be read to infer that a forner
enpl oyee has no recourse in the event an enpl oyer nakes a
substantial change in a health insurance benefit plan follow ng
di scharge. There is sinply no cause of action under the ADA.



"qualified individual with a disability" as defined under the ADA
and therefore not entitled to the Act's protection. The district
court appropriately denied Appellant's notion for reconsideration
of the order of dism ssal.

AFFI RVED.

ANDERSON, Circuit Judge, dissenting:

The majority today concl udes that Ti nothy Bourgeois was not a
"qualified individual with a disability" under the Americans with
Disabilities Act ("ADA" or "the Act"), solely because Bourgeoi s was
a former enployee. | respectfully disagree with the mpjority's
conclusion that the ADA provides protection only for currently
active enpl oyees.

At the outset, it is inportant to clarify the conduct of the
def endant - appel | ee, Garner Fast Foods, Inc. ("GFF"). The majority
correctly notes that GFF di scharged Bourgeois in April of 1991 "to
avoid paying future health insurance clains” for him At 2972.
The majority fails to nmention that GFF took this action, which
woul d clearly be unl awmful nowthat the ADAis in effect, during the
two year phase-in that Congress included in the Act, which ran from
July 26, 1990, wuntil the July 26, 1992, effective date. The
pur pose of this phase-in period was to give enployers tinme to take
those actions necessary to cone into conpliance wth the
requirements of the Act. Instead of taking action to cone into
conpliance with the ADA, G-F fired Bourgeois and then, because of
Bour geoi s' continued participation in the conpany heal th i nsurance
benefit plan, GFF anended that plan to inpose an AIDS cap, all
shortly before the July 26, 1992, effective date of ADA



Bourgeoi s seeks to recover reinbursenment only for nedica
expenses incurred fromand after the July 26, 1992, effective date
of the Act; he does not seek to retroactively recover expenses
incurred before that date. In a case in an alnost identical
posture, this Court held that the continuation of an allegedly
discrimnatory health insurance policy constitutes a continuing
vi ol ation, an "ongoing policy actively maintained by" the enpl oyer
such that "each week in which divorced nen are denied insurance
coverage ... constitutes a wong." Beavers v. Anerican Cast lron
Pipe Co., 975 F.2d 792, 798 (11th G r.1992); see also Bazenore v.
Friday, 478 U.S. 385, 106 S.Ct. 3000, 92 L.Ed.2d 315 (1986)."

The majority acknow edges that AIDS is a disability under the
ADA. They also recognize that fringe benefits |ike
enpl oyer - provi ded heal th benefits are anong the "terns, conditions,
and privileges of enploynent" protected by the Act. At 2974 & nn.
6-7. Thus, enployer-provided fringe benefits are subject to the
anti-discrimnation provisions of the ADA. This far, | agree with
the mgjority. However, the mgjority then concludes that Bourgeois
lost all protection under the ADA when he was fired, thereby
assumng the status of a fornmer enployee. The crux of the
majority's positionis that the statutory term"enpl oyee" incl udes
only currently active enployees, and that the statutory term
"qualifiedindividual with a disability" does not include aretired
enpl oyee or other former enployee because such persons can no

| onger performthe essential functions of the positions which they

The majority assumes that the violation alleged here is a
continuing violation. At 2973. As noted, this result is
di ctated by bi ndi ng precedent.



formerly held. For the reasons that follow, | dissent.

Unlike the majority, | cannot conclude that the plain neaning
of the language of the statute |limts the Act's protection to
currently active enpl oyees or job applicants, and excl udes retirees
and other fornmer enployees. Quite the contrary, the governing
| anguage of the general statutory provision uses the broader term
"indi vi dual "

No covered entity shall discrimnate against a qualified

i ndi vidual with a disability because of the disability of such

individual in regard to job application procedures, the

hiring, advancenent, or discharge of enployees, enployee
conpensation, job training, and other terns, conditions, and
privil eges of enploynent.
42 U.S.C. § 12112(a).* Mreover, even if the governing genera
provision had used the term "enployee," rather than the term
"individual ," nothing in the plain neaning of that termlimts its
scope to current enpl oyees as opposed to former enployees; thisis
borne out by the case | aw di scussed bel ow.

Finding no conclusive answer in the plain neaning of the
statutory language, | turn for guidance to the structure and
evi dent purpose of the statute, the |legislative history, the case
| aw, and t he gui dance provi ded by the adm ni strative agency char ged

with enforcing the statute. The purpose of the statute is

expressly stated in the broadest possible terns:

*The majority enphasizes the | anguage of § 12112(b) which
sets out a nonexclusive |list of actions (or types of action)
whi ch constitute discrimnation. At 2975. The mgjority takes
confort in the fact that many of the actions described refer to
enpl oyees or applicants. Not only is this |list expressly
nonexcl usi ve, but the focus of the subsection is on the
description of actions that constitute discrimnation, not on the
persons protected by the Act. In any event, not all of the
descriptions refer to enployees or applicants. See 8 12112(b)(4)
& (6).



It is the purpose of this chapter ... to provide a clear and
conprehensive national mandate for the elimnation of
di scrim nation against individuals with disabilities.
42 U.S.C. § 12101(b)(1). In addition to its broad purpose, the
statute is clearly a renedial one. The law is well established
that renedial statutes are to be construed liberally so as to
pronote the remedi al purposes of the statute. Pull man-Standard v.
Swint, 456 U S 273, 275, 102 S.C. 1781, 1783, 72 L.Ed.2d 66
(1982) (Title VIlI); Corning G ass Wrks v. Brennan, 417 U. S. 188,
208, 94 S.Ct. 2223, 2234-35, 41 L.Ed.2d 1 (1974) (Equal Pay Act);
Terrell v. US. Pipe & Foundry Co., 644 F.2d 1112, 1123 (5th Gr
Unit B 1981) (Gvil R ghts Act of 1964), rev'd on ot her grounds sub
nom Int'l Assoc. of Machinists and Aerospace Wrkers, AFL-CI O v.
Terrell, 456 U. S. 955, 102 S.Ct. 2028, 72 L.Ed.2d 479 (1982).
Keeping in mnd this mandate to liberally construe renedial
statutes, | turn to one aspect of the structure of the Act. The
maj ority acknow edges that the protection of the Act extends to
fringe benefits provided by enployers, such as pension and
profit-sharing plans and health benefit plans.® It is a matter of
common know edge that fringe benefit plans routinely and commonly
cover retirees and other former enployees. I ndeed, pension and
profit-sharing plans are designed primarily for the post-enpl oynent
years. It is entirely reasonable to infer that Congress intended

the Act's protection to extend to those individuals routinely and

%Section 12112(a) expressly extends protection to "other
terms, conditions, and privileges of enploynent." The statute
al so makes several other references indicating that fringe
benefits are protected. See 8 12112(b)(2) & (4). The mgjority
concedes that it is clear that fringe benefits are protected by
the ADA, citing the statute, its legislative history, and the
interpretive regulations. At 2974 & n. 7



commonly included within such fringe benefit plans. It would be
counter-intuitive, and quite surprising, to suppose (as the
majority nevertheless does) that Congress intended to protect
current enpl oyees' fringe benefits, but intended to then abruptly
termnate that protection upon retirenent or termnation, at
precisely the tine that those benefits are designed to materialize.
The structure of the statute, in clearly extending protection to
fringe benefit plans, indicates that Congress intended protection
for those routinely and commonly covered by such enpl oyer-provi ded
pl ans.

The structure of the Act, its legislative history and the
interpretive regul ations al so establish that Congress i ntended for
the ADA to be construed in a manner simlar to Title VII. The text
of the ADA expressly incorporates the "powers, renedies and
procedures set forth in Title VII". 42 U S C. § 12117(a). Also,
much of the language in the ADA mrrors |anguage found in Title
VI, For exanple, both define the term "enpl oyee" to nmean "an
i ndi vi dual enpl oyed by an enpl oyer." The House of Representatives
Educati on and Labor Commttee wote:

Several of the definitions set out in title VIl of the Guvil
Rights Act of 1964 are adopted or are incorporated by

reference in this legislation—+.e., ... enployer, person
the term "enployee" neans an individual enployed by an
enpl oyer.

H R Rep. No. 485(11), 101st Cong., 2d Sess. 54, reprinted in 1990
U S CCAN 336.
The provisions in title | of this bill use or incorporate by
reference many of the definitions in title VIl of the G vi
Ri ghts Act of 1964 (enpl oyee, enployer ...).

Id. at 149, reprinted in 1990 U . S.C.C. A N 432



[T]itle I of this legislation incorporates by reference the

definition of the term"enpl oyer” and "enpl oyee" used intitle

VIl of the Gvil R ghts Act of 1964...

Id. at 76, reprinted in 1990 U S.C.C A N 359; see also MDernott
International, Inc. v. Wlander, 498 U S. 337, 342, 111 S. . 807,
811, 112 L.Ed.2d 866 (1991) ("In the absence of a contrary
i ndi cation, we assune that when a statute uses [a term of art],
Congress intended it to have its established neaning.").

The EECC i nterpretive guidelines al so support this view They
state that, "[i]n general, the term"enpl oyee' has t he sane neani ng
that it is given under Title VII." 29 CFR § 1630.2(a)-(f).* Those
guidelines note that there are several definitions in Title |I of
the ADA that are identical, or alnost identical, to ones found in
Title VII, and that, "[t]hese terns are to be given the sane
meani ng under the ADA that they are given under Title VI1." 1d.

Based on the simlarities between the texts and renedial
purposes of the ADA and Title VII, as well as the evidence of
congressional intent, courts interpreting the ADA look to Title
VIl. See e.g. Carparts Distri. Cr. v. Autonotive Wholesaler's
Assoc., 37 F.3d 12, 16 (1st Cir.1994) ("In maki ng our determ nation
we | ook for guidance to the GCvil R ghts Act of 1964 ... and cases
interpreting that statute.”); Wst v. Russell Corp., 868 F. Supp.
313, 317 (M D. Al a. 1994) (holding that the court will analyze cl ai ns
of discrimnation under the ADA as it would clainms under Title

VII). This Court should follow this conmmon-sense approach and do

*EEQC gui del i nes, "while not controlling upon the courts by
reason of their authority, do constitute a body of experience and
i nformed judgnment to which courts and litigants may properly
resort for guidance.” Meritor Savings Bank, FSB v. Vinson, 477
U S 57, 65 106 S.C. 2399, 2404, 91 L.Ed.2d 49 (1986).



so as wel .

This Court has construed the term™"enpl oyee"” inthe Title VII
context to effectuate Congress' purposes in enacting that
legislation. In Bailey v. USX Corp., 850 F.2d 1506 (11th
Cir.1988), we held that a former enployee had the right to sue his
former enployer for retaliation under Title VII, despite the
| anguage of the statute which referred only to "enpl oyees" and
"applicants for enploynent.” Id. at 1509. W noted that "every
ot her court"” had thus held, based upon "a common sense reading in
keeping with the purpose of the statute.” 1d.; see also Charlton
v. Paranus Bd. of Educ., 25 F.3d 194 (3rd Cir.1994), cert. deni ed,
--- US ----, 115 S.C. 590, 130 L.Ed.2d 503 (1994); E.E.OC. .
Ohio Edison Co., 7 F.3d 541 (6th Cr.1993); Passer v. Anerican
Chem cal Society, 935 F.2d 322 (D.C.Cir.1991); EEOC v. J. M
Huber Corp., 927 F.2d 1322 (5th Cir.1991) (assum ng that fornmer
enpl oyee can sue wunder Title VII retaliation provision when
enpl oyer allegedly retaliates by refusing to pay post-enploynent
profit-sharing benefits); Patchenko v. C B. Dol ge Conpany, Inc.,
581 F.2d 1052 (2nd G r.1978); Rut herford v. Anmerican Bank of
Commerce, 565 F.2d 1162 (10th G r.1977); but see Robi nson v. Shel
Ol Co., 70 F.3d 325 (4th Cr.1995), cert. granted, --- U S ----,
116 S. Ct. 1541, 134 L.Ed.2d 645 (1996). W also noted in Bailey
that the sane rational e had been enpl oyed i n the age di scrim nation
context to extend protection to forner enpl oyees. Bailey, 850 F. 2d
at 1509 (citing with approval E.E.O.C. v. Cosmair, Inc., L Oeal
Hair Care Div., 821 F.2d 1085, 1088 (5th Cir.1987) ("The term

"enployee' ... is interpreted broadly: it includes a fornmer



enpl oyee as long as the alleged discrimnation is related to or
arises out of the enploynment relationship.")). Following this
overwhelmng case law, we held that "a strict and narrow
interpretation of the word "enpl oyee' to exclude fornmer enpl oyees
woul d undercut the obvious renedial purposes of Title VII."
Bai |l ey, 850 F.2d at 15009.

It is significant that Congress enacted the ADA in 1990
Congress is deened to |egislate against the background of the
federal comon | aw. Astoria Fed. S &L Ass'n v. Solem no, 501 U. S.
104, 108, 111 S. Ct. 2166, 2169-70, 115 L.Ed.2d 96 (1991). When
Congress enacted the ADAin 1990, it was clearly established Title
VII case law that the term "enpl oyee" includes forner enployees.
Congress is deenmed to be famliar with such case law. In the ADA,
Congress used the sane definition of "enployee" that it used in
Title VII. The text of the ADA expressly refers to Title VI1, and
the |l egislative history clearly indicates a Congressional intention
to incorporate the established Title VII nmeaning for the term
"enpl oyee. "

The majority purports to "easily distinguish” Bailey and the
ot her retaliation cases. However, the only rationale offered for
the distinction, beyond the majority's ipse dixit that retaliation
cases are different, is that a broad interpretation of the term
"enpl oyee" was "necessary to provide nmeaning to anti-retaliation
provi sions and effectuate congressional intent." At 2977. It is
not at all apparent what difference there is between Title VII
anti-retaliation clains and clains by fornmer enployees for

discrimnation wth respect to fringe benefits. The



anti-retaliation provision wuld have anpl e scope wi thout cl ai ns by
former enpl oyees. For exanple, current enployees often sue for
retaliation when subjected to discrimnation because of having
filed an EECC conplaint. It is no nore necessary with respect to
Title VII retaliation than it is here to include forner enployees
in order to "provide neaning" to the statute. |ndeed, the denial
of clains of former enpl oyees with respect to fringe benefits would
seemto intrude nore severely on the obvious congressional intent
to protect enployer-provided fringe benefits. As a matter of
common experience, fringe benefits are designed and provided
primarily for the post-enploynment years. | respectfully submt
that the mpjority's attenpted distinction of Bailey and the
retaliation cases is flawed. Bailey is binding precedent, and its
rational e shoul d govern this case.”

The text of the statute also expressly refers to the
Rehabilitation Act of 1973. 42 U.S.C. § 12201(a) ("[Nothing in
this chapter shall be construed to apply a | esser standard than t he
standards applied under title V of the Rehabilitation Act of
1973."). The majority acknow edges that Congress intended the
courts to interpret the ADA with reference to the Rehabilitation
Act. MS at 15 (citing HR Br. No. 485(11), 101st Cong., 2d Sess.
23 (1990)). Section 504 of the Rehabilitation Act prohibits

*Qther non-retaliation Title VII cases have al so extended
protection to fornmer enployees. See E.E. O C. v. South Dakota
Wheat G owers Ass'n, 683 F.Supp. 1302 (D.S.D. 1988) (rejecting the
argunent that Title VII does not cover post-enploynent health
benefits); see also Long v. State of Florida, 805 F.2d 1542
(11th G r.1986), rev'd on other grounds, 487 U. S 223, 108 S. C
2354, 101 L.Ed.2d 206 (1988) (assuming that forner enployees have
standi ng under Title VII to challenge discrimnatory practices
with regard to paynents from enpl oyee pension plan).



discrimnation against an "otherwise qualified handicapped
individual™ in any federally funded program 29 U S.C. § 794.
Anal ysis of the cases construing this phrase provides insight into
| ogic behind Congress' use of the nearly identical "qualified
individual with a disability."

The Suprene Court has held that "[a]n otherwi se qualified
person [under 8 504] is one who is able to neet all of a program s
requirenments in spite of his handicap." Southeastern Conmunity
Col l ege v. Davis, 442 U.S. 397, 406, 99 S.C. 2361, 2367, 60
L. Ed. 2d 980 (1979). The Court captured the essence of this concept
when it wote:

Section 504 by its ternms does not conpel educational

institutions to disregard the disabilities of handicapped

individuals or to nmake substantial nodifications in their
prograns to allow di sabl ed persons to participate. |nstead,
it requires only that an "otherw se qualified handi capped

i ndi vi dual " not be excluded fromparticipationin a federally

funded program"sol ely by reason of his handicap,” indicating

only that nere possession of a handicap is not a permssible
ground for assuming an inability to function in a particul ar

cont ext .

Id. at 405, 99 S.Ct. at 2366 (enphasis added).

The court in Mdderno v. King, 871 F.Supp. 40 (D.D.C. 1994),
aff'd, 82 F.3d 1059 (D.C. G r.1996), addressed a Rehabilitation Act
claimof discrimnationin the provision of health insurance fringe
benefits. The plaintiff, Mdderno, was the fornmer spouse of a
Foreign Service officer, and qualified for Foreign Service Benefit
Plan health insurance on that basis. During the period that she
was covered by the Plan, the Plan inposed a lower |imt on nental

6

heal th benefits,” as conpared to the limt on benefits for physical

®The Pl an was changed to include a $75,000 lifetime maxi mum
for mental health benefits.



ai l ments. Modderno, 82 F.3d at 1060. Although the court did not
find that this limt anobunted to discrimnation in violation of §
504, it nonetheless inmplicitly recognized that a plan participant
could assert a claimof discrimnation in the provision of fringe
benefits. The Mddderno district court wote that,
To establish a prima facie case under 8 504, a person nust be
handi capped under the Act, otherwi se qualified to receive or
participate inthe federally supported benefit or program and
be excluded fromthe benefit solely by reason of her or his
handi cap.
Modder no, 871 F. Supp. at 42 (citing Pesterfield v. Tennessee Val |l ey
Aut hority, 941 F.2d 437, 441 (6th Cir.1991) (enphasis added)).’
Finally, ny position that retirees and ot her forner enpl oyees
are protected under the ADA is supported by a common sense readi ng
of the statute. As noted above, § 12111(8) provides that a
"qualified individual with a disability" neans "an individual wth
a disability who ... can perform the essential functions of the
enpl oynent position...." A retired or forner enployee, |like
Bourgeoi s, has already perfornmed all of the functions expected of
himw th respect to the job he occupied before retirenent. Under

the conpany's plan, the only additional "functions" expected of

Bourgeoi s, and other retired or forner enployees, are to nake the

"The Eighth Circuit, in Beauford v. Father Flanagan's Boys
Hone, 831 F.2d 768 (8th Cir.1987), enployed a rationale very
simlar to that of the mgjority in this case. The opinion nakes
no reference to the overwhelmng Title VII case | aw di scussed
above. | respectfully submt that Beauford, |like the majority
opinion in this case, ignored not only that overwhel m ng case
| aw, which constitutes the background agai nst whi ch Congress
| egi sl ated, but al so ignored the obvious commobn sense
construction of the statute in light of its purpose and
| egislative history. See Price Waterhouse v. Hopkins, 490 U.S.
228, 241, 109 S.C&t. 1775, 1786, 104 L.Ed.2d 268 (1989) ("W need
not | eave our common sense at the doorstep when we interpret a
statute.").



appropriate el ection, pay the premuns, etc. Fringe benefits, such
as the one at issue here, are all part of the overall conpensation
package provided for enpl oyees as consideration for their service
during their active years with the conpany. Post - enpl oynent
benefits are like deferred conpensation, and are expected to be
enj oyed during the post-enpl oynent years. The comon sense of the
concept, "qualified individual with a disability,” is that there
should be no discrimnation because of stereotypes or stignmas

Differences in treatnent are legitinmate when based on the ability
of a person to performthe functions expected in the position. In
ot her words, the protections of the Act accrue to di sabl ed persons
who can performthe functions expected to be performed by persons
wi thout disability in the same position. As the Suprene Court put
it in Southeastern Community Col |l ege v. Davis: "Mere possession of
a handi cap is not a permi ssible ground for assuming an inability to
function in a particular context." 442 U. S. at 405, 99 S.C. at
2366 (enphasis added). Applying that commobn sense in the instant
context, it is obvious that retirees and other fornmer enployees,
who because of their prior enploynent are entitled to participate
in post-enploynent fringe benefit plans, are not expected to
perform the functions of the jobs they previously held before
retirement. Rather, they are expected to neet whatever criteria
are mandated by the fringe benefit plan for the accrual and
continuation of coverage, including, for exanple, any required
m ni mum years of enploynent, honorabl e di scharge, and the paynent
of prem uns.

In summary, | respectfully submt that the mpjority sees



"plain neaning" when there is none. The majority ignores the
common sense reading of the statute and the evident congressional
purpose as revealed in the structure of the statute, its
| egislative history, and the overwhel m ng case | aw which provi ded
the background against which Congress |egislated.? Because |
cannot agree with the mgjority's conclusions, | respectfully

di ssent.

8 have found very few ADA cases squarely addressing the

i ssue before us. A district court in the Northern District of
II'linois rejected as unpersuasive and w thout case |aw support an
argunent that the enploynent provisions of the ADA do not apply
to former enployees. Northen v. Gty of Chicago, 841 F. Supp.

234, 236 (N.D.I11.1993). However, Parker v. Metropolitan Life,
Ins. Co., 875 F.Supp. 1321 (WD. Tenn. 1995), appeal docketed, No.
95-5269 (6th G r.1995), followed Beauford v. Father Flanagan's
Boys' Home, 831 F.2d 768 (8th Cir.1987), and held that a forner
enpl oyee was not a qualified individual with a disability, and

t hus coul d not nmake an ADA cl ai munder the enployer's disability
pl an. The Parker court based this holding on its conclusion that
t he enpl oyee had becone totally disabled and was no | onger able
to performthe essential functions of the job she had previously
held. In nmy judgnment, Parker, |ike Beauford, is flawed. It
failed to address the overwhelmng Title VII case | aw which

provi ded t he background agai nst whi ch Congress enacted the ADA
and failed to address the commpn sense construction of the Act in
light of its purpose and | egislative history.



